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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al.,

Plaintiffs,
w

)

)

)

)

} Case No. 4:05-cv-00329-GKF-SAJ
TYSON FOODS, INC., et al., )
)
)

Defendants.

DEFENDANTS’ REPLY IN SUPPORT OF MOTION TO COMPEL PRODUCTION
OF PLAINTIFFS’ WORKING MODELS |DKT #1721]

Defendants respectfully submit this joint reply to inform the Court of recent
developments with respect to their Motion to Compel Production of Plaintiffs’ Working Models
(Dkt #1721) (“Motion to Compel”).

Contrary to Plaintiffs’ repeated representations to the Defendants and this Court,
Plaintiffs have recently acknowledged their failure to produce several critical files and materials
related to the environmental models used by Plaintiffs’ experts. Without these missing files, it
was impossible for defense experts to reproduce the working models used by Drs. Wells” and
Engel, despite hundreds of hours of effort. Plaintiffs have now agreed to produce the omitted
materials, all of which are responsive to the present Motion to Compel. However, Plaintiffs’ late
production cannot cure the prejudice suffered by Defendants. More than seven weeks of
Defendants’ and their experts’ time has been wasted attempting to complete the admittedly
impossible task of reproducing Plaintiffs’ models using incomplete and inaccurate files and
information. Accordingly, Defendants reassert their outstanding request for an award of fees and

costs incurred as a result of Plaintiffs’ faulty production. More importantly, Defendants further
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request that the Court address the time delays associated with this matter in the related motion to
extend the deadline to file Defendants’ expert reports.’

1. Plaintiffs’ Failure to Produce Integral Files and Materials Responsive to Defendants’
Motion to Compel.

From the outset of this discovery dispute, Plaintiffs have denied that any deficiency
existed in their production of materials related to the environmental models used by Drs. Wells
and Engel. In so doing, Plaintiffs affirmatively represented to the Court and Defendants on
numerous occasions that all of the requested files necessary to run Drs. Wells’ and Engel’s
models had already been produced, and even filed a motion to strike Defendants’ pleadings
seeking production of those files.> Now, more than seven weeks after Defendants’ initial

request, and almost one month after the filing of this Motion to Compel, Plaintiffs have finally

! See Defs.’ Joint Mot. for Additional Time (June 12, 2008, Dkt #1722); Defs.” Reply in Support
of Joint Mot. for Additional Time (July 14, 2008, Dkt # ).

2 See Tuly 7, 2008 Email from D. Page to J. Jorgensen, et al. (“Frankly, my experts tell me that a
reasonably knowledgeable grad student could have had their models running in a couple of
days.”) (attached as Exh. A); Pls.” Opp. to Defs.” Mot. to Compel, at 5 (June 30, 2008, Dkt
#1737) (“Defendants have all of the tools necessary to run Dr. Wells’ and Dr. Engel’s models™);
June 30, 2008 Email from L. Ward to J. Jorgensen (“You have had working copies of Dr.
Engel’s modeling work since at least May 22. You have had working copies of Dr. Wells’
modeling work since at least May 29. . .. We frankly do not understand what additional
questions you could possibly have regarding these issues.”) (attached as Exh. B); June 26, 2008
Email from L. Ward to J. Jorgensen (“Defendants have been provided with all the tools
necessary to run the models that are the subject of Defendants” Motion to Compel.”) (attached as
Exh. C); Pls.” Mot. to Strike Defs.” Mot. to Compel, at 2 (June 18, 2008, Dkt #1727) (“requested
files had already been produced and could run the water quality models used by [sic] Plaintiff’s
experts”) (emphasis in original); June 18, 2008 Ltr. from D. Page to M. Bond, at 2 (“the State did
produce the models in Drs. Engel and Wells considered materials as they were kept on their
respective computers”) (Dkt #1743 Exh. K); June 13, 2008 Ltr. from D. Page to M. Bond, at 1
(“these materials were produced as part of their considered materials along with their expert
reports . . . any experienced WQ Modeler should be able to run them as they were used by the
experts”) (Dkt #1743 Exh. I); June 2, 2008 Email from D. Page to M. Bond and R. George (“the
information you requested has been produced as considered materials”) (Dkt #1743 Exh. E);
May 29, 2008 Email from D. Page to M. Bond and R. George (“all of the ‘documents’ . . .
concerning the modeling information should be included in the ‘considered materials’ produced
with Dr Engel’s and Dr Wells® expert reports™) (Dkt #1743 Exh. C); Decl. of Jay T. Jorgensen, at
9 6, 8-10, 14 (Dkt #1743 Exh. B) (“Jorgensen Decl.”).
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acknowledged that it is impossible to reconstruct Drs. Wells’ and Engel’s models and reproduce
the results in their expert reports using the materials produced to date.

Despite having satisfied their meet and confer obligations prior to filing the present
Motion to Compel, Defendants have continued to make every effort to resolve this dispute
without court intervention. See Defs.” Opp. to Pls.” Mot. to Strike, at 2-6 (July 7, 2008, Dkt
#1743). As apart of this effort, Defendants suggested several alternative methods through which
defense experts would be able to obtain sufficient information to reproduce working copies of
the models, including (7) limited depositions of Plaintiffs” modeling experts; or (if) receipt of
written protocols for assembling the working models. See Jorgensen Decl. at § 13. In response,
Plaintiffs offered to arrange a teleconference between Defendants’ modeling experts and Drs.
Wells and Engel on July 10th and 11th, respectively. See July 4-9, 2008 Emails between J.
Jorgensen and D. Page, et al. (attached as Exh. D}.

During the course of these conference calls, Drs. Wells and Engel each acknowledged
that several critical files and materials were either missing from Plaintiffs’ production of their
considered materials, or were produced in an incomplete or incorrect manner. For example, with
respect to Dr. Wells’ model, three essential groups of files were missing from Plaintiffs’ previous
productions. See Fourth Declaration of Dr. Victor J. Bierman, Jr., at 1 9 (“Fourth Bierman
Decl.”) (attached as Exh. E). Moreover, some of the information that Plaintiffs provided to
Defendants in response to our assertions that the models could not be assembled was found to be
incorrect. See id. at 8. Similarly, with respect to Dr. Engel’s models, a list of essential
materials were omitted from Plaintiffs’ productions to date, and some of the files that had
previously been produced were either the incorrect version or needed modifications. See id. at

11-14. As Dr. Bierman explains in his attached declaration, the omitted materials were critical
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components of Plaintiffs’ models. Without these missing files and materials, it was impossible
for defense experts to reconstruct Plaintiffs’ models in a manner that would reproduce the results
contained in Plaintiffs’ expert reports. See id. at 14 8, 16. Further, additional time was wasted
attempting to assemble Plaintiffs’ models using the faulty instructions provided in response to
Defendants’ inquiries. See id. at ¥ 16.

Plaintiffs have now agreed to produce the omitted materials identified during the
conference calls and have started that process of production. See July 10-11, 2008 Emails
between D. Page and R. George, et al. (attached as Exh. F); July 12, 2008 Email from R. George
to D. Page, et al. (attached as Exh. G); Fourth Bierman Decl. at Y 10, 15. Upon receipt of these
materials, defense experts must start over at square one of their analysis, and once again attempt
to assemble the working models used by Plaintiffs’ experts. See id. at § 17.

Given Plaintiffs’ untimely production, Defendants propose to report back to the Court
following the completion of this process in order to confirm that Plaintiffs have indeed produced
all materials responsive to the present Motion to Compel. To that end, Defendants request that
the Court stay any order on Defendants’ motion to compel until that time.

1. Defendants Have Suffered Prejudice as a Result of Plaintiffs’ Untimely Production.

As a result of Plaintiffs’ failure to previously provide integral materials responsive to this
Motion to Compel, Defendants have incurred significant expenses and delays in struggling to
reproduce and analyze the working models used by Plaintiffs” experts. For instance, Defendants’
modeling expert, Dr. Bierman, and his staff have wasted seven weeks in what has now been
recognized as a futile attempt to reproduce the models using incomplete and inaccurate files and
information. See id. at  16. This has not been idle time. Indeed, Dr, Bierman and his staff have

worked many late hours and weekends trying to accomplish the very first task in their expert
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work — assembling Plaintiffs’ models for testing. See id. Had Plaintiffs merely reassessed their
production at any time during this seven-week period — rather than chastising Defendants for
their requests,3 and engaging in unnecessary and unfounded motion practice® - the parties, their
experts and the Court would have doubtlessly saved significant time and resources. Instead, Dr.
Bierman must now start over.

In light of Plaintiffs’ recent untimely production, Defendants’ reassert their outstanding
request for an award of the fees and costs associated with Dr. Bierman’s attempts to reassemble
Plaintiffs’ models, and the expenses created in bringirig this Motion to Compel and defending
against Plaintiffs’ unfounded Motion to Strike. Where, as here, “the disclosure of requested
discovery is provided after the motion [to compel] was filed,” the Federal Rules expressly
mandate that “the court must, after giving an opportunity to be heard, require the party . . . whose
conduct necessitated the motion, the party, or attorney advising that conduct, or both to pay the
movant’s reasonable expenses incurred in making the motion, including attorney’s fees.” Fed.
R. Civ. P. 37(a)(5)(A); see May 20, 2008 Op. and Order (Dkt #1710) (“The court finds that some
of the data that should have been produced was not produced until after the motion to compel
was filed and that the Federal Rules require the court to address an appropriate remedy.).’

Plaintiffs’ recent production cannot cure the prior discovery failings either, as Plaintiffs cannot

3 See, e.g., July 7, 2008 Email from D. Page to J. Jorgensen, et al. (“Frankly, my experts tell me
that a reasonably knowledgeable grad student could have had their models running in a couple of
days.”)} (attached as Exh. A); June 30, 2008 Email from L. Ward to J. Jorgensen (“You have had
working copies of Dr. Engel’s modeling work since at least May 22. You have had working
copies of Dr. Wells’ modeling work since at least May 29. ... We frankly do not understand
what additional questions you could possibly have regarding these issues.”) (attached as Exh. B}.

* See, e.g., Pls.” Mot. to Strike Defs.” Mot. to Compel, at 2 (June 18, 2008, Dkt #1727).

* The Rule requires an award of expenses unless the district court specifically finds that an
exception applies. See Harolds Stores, Inc. v. Dillard Dep 't Stores, Inc., 82 F.3d 1533, 1555
(10th Cir. 1996).
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moot a motion to compel by producing demanded materials after the motion is filed. See
Augustine v. Adams, 169 F.R.D. 664, 666 (D. Kan. 1996); McDonald v. HCA Health Servs. of
Okla., Inc., 2006 U.S. Dist. LEXIS 89798, at *9-10 (W.D. Okla., Dec. 11, 2006) (awarding
attorney’s fees where portion of production was made after motion to compel was filed).
Further, any insinuation that Defendants somehow failed to satisfy their meet and confer
obligations prior to filing this Motion to Compel is contradicted by the timeline of events
preceding this filing,® as well as the more than seven weeks of unfounded refusals and incorrect
representations made by Plaintiffs in connection with this matter.”

Finally and most importantly, Defendants request that the Court address the time delays
arising from Plaintiffs’ untimely production in the related motion to extend the deadline to file
Defendants’ expert reports. See Defs.” Joint Mot. for Additional Time (June 12, 2008, Dkt
#1722); Defs.” Reply in Support of Joint Mot. for Additional Time (July 14, 2008, Dkt # ).
Before he knew that he would encounter a seven-week delay on the first step of his analysis, Dr.
Bierman filed a declaration stating that he needed a reasonable extension of the deadline for his
report. With diligent work, Dr. Bierman testified that he could submit his report on or before
January 5, 2009. See Decl. of Dr. Victor J. Bierman, Jr., at § 15 (Dkt #1722 Exh. 7). That
request is all the more reasonable and imperative now that Dr. Bierman’s team has been

unjustifiably delayed by seven weeks.

% See generally Defs.” Opp. to Pls.” Mot. to Strike (July 7, 2008, Dkt #1743).

7 It is unclear whether Plaintiffs’ will withdraw their counter-request for costs in responding to
this Motion to Compel, after their recent admission that responsive materials were not previously
produced. See Pls.” Opp. to Defs.” Mot. to Compel, at 6-7 (June 30, 2008, Dkt #1737).
Nevertheless, to the extent that Plaintiffs continue to assert this request, it should be rejected.
Plaintiffs’ assertions that this motion was “premature” and “unfounded” are clearly contradicted
by the recent developments detailed herein. In such circumstances, the Federal Rules explicitly
grant the requesting party - not the delinquent producing party — with the right to recover costs
and fees. See Fed. R. Civ. P. 37(a)(5)(A).
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Conclusion
For the foregoing reasons, Defendants request that the Court stay an order requiring
further production of materials responsive to Defendants” Motion to Compel, pending
Defendants’ analysis of Plaintiffs’ recent production. Defendants also respectfully request that
the Court award the fees and costs incurred by Defendants to date in connection with Plaintiffs’
faulty production.® Finally, Defendants ask the Court to address the time delays and prejudice to
Defendants associated with this matter in considering the related motion to extend the deadline to

file Defendants’ expert reports.

Respectfully submitted,

BY: /s/ Jay T. Jorgensen
Thomas C. Green
Mark D. Hopson
Jay T. Jorgensen
Timothy K. Webster
Gordon D. Todd
SIDLEY AUSTIN LLP
1501 K Street, N.W.
Washington, D.C. 20005-1401
Telephone: (202) 736-8000
Facsimile: (202) 736-8711

-and-

Robert W. George

Vice President & Associate General Counsel
Tyson Foods, Inc.

2210 West QOaklawn Drive

Springdale, Ark. 72764

Telephone: (479) 290-4076

Facsimile: (479) 290-7967

§ If the Court awards these costs, Defendants will work with Plaintiffs to agree upon the
appropriate amount of the award based on the time and expenses expended.
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BY:
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-and-

Michael R. Bond

KuTtak Rock LLP

The Three Sisters Building
214 West Dickson Street
Fayetteville, AR 72701-5221
Telephone: (479) 973-4200
Facsimile: (479) 973-0007

-and-

Stephen L. Jantzen, OBA # 16247
Patrick M. Ryan, OBA # 7864
RYAN, WHALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance
Oklahoma City, OK 73102
Telephone: (405) 239-6040
Facsimile: (405) 239-6766

ATTORNEYS FOR TYSON FOODS, INC.;
TYSON POULTRY, INC,; TYSON
CHICKEN, INC; AND COBB-VANTRESS,
INC.

/s/ James M. Graves

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Woodson W. Bassett I1I

Gary V. Weeks

James M. Graves

Paul E. Thompson, Jr.
BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
Telephone: (479) 521-9996
Facsimile: (479) 521-9600
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BY:

BY:

-and-

Randall E. Rose, OBA #7753
George W. Owens

OWENS LAW FIrM, P.C.

234 W. 13" Street

Tulsa, OK 74119

Telephone: (918) 587-0021
Facsimile: (918) 587-6111
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ATTORNEYS FOR GEORGE’S, INC. AND

GEORGE’S FARMS, INC.

/si A, Scott McDaniel

(SIGNED BY FILING ATTORNEY WITH

PERMISSION)

A. Scott McDaniel, OBA #16460
Nicole M. Longwell, OBA #18771
Philip D. Hixon, OBA #19121
MCDANIEL, HIxoN, LONGWELL

& ACORD
320 South Boston Ave., Ste. 700
Tulsa, OK 74103
Telephone: (918) 382-9200
Facsimile: (918) 382-9282

-and-

Sherry P. Bartley

MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC

425 W. Capitol Avenue, Suite 1800

Little Rock, AR 72201

Telephone: (501) 688-8800

Facsimile: (501) 688-8807

ATTORNEYS FOR PETERSON
FARMS, INC.

/s/ R. Thomas Lay

(SIGNED BY FILING ATTORNEY WITH

PERMISSION)

R. Thomas Lay, OBA #5297
KERR, IRVINE, RHODES & ABLES
201 Robert S. Kerr Ave., Suite 600
Oklahoma City, OK 73102
Telephone: (405) 272-9221
Facsimile: (405) 236-3121
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-and-

Jennifer S. Griffin
LATHROP & GAGE, L.C.

314 East High Street
Jefferson City, MO 65101
Telephone: (573) 893-4336
Facsimile: (573) 893-5398

ATTORNEYS FOR WILLOW BROOK
FOODS, INC.

BY: /s/John R. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSICN)

John R. Elrod

Vicki Bronson, OBA #20574
P. Joshua Wisley

CONNER & WINTERS, L.L.P.
211 East Dickson Street
Fayetteville, AR 72701
Telephone: (479) 582-5711
Facsimile: (479) 587-1426

-and-

Bruce W. Freeman

CONNER & WINTERS, L.L.P.

1 Williams Center, Room 4000
Tulsa, OK 74172

Telephone: {918) 586-5711
Facsimile: (918) 586-8547

ATTORNEYS FOR SIMMONS FOODS,
INC.

BY: /s/ Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)
Robert P, Redemann, OBA #7454
Lawrence W. Zeringue, OBA #9996
David C. Senger, OBA #18830
PERRINE, MCGIVERN, REDEMANN,

REID, BERRY & TAYLOR, P.L.L.C.

10
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Post Office Box 1710
Tulsa, OK 74101-1710
Telephone: (918) 382-1400
Facsimile: (918) 382-1499

-and-

Robert E. Sanders

Stephen Williams

YOUNG WILLIAMS P.A.

Post Office Box 23059
Jackson, MS 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

ATTORNEYS FOR CAL-MAINE FARMS,
INC. AND CAL-MAINE FOODS, INC.

BY: /5/ Johin H. Tucker

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John H. Tucker, OBA #9110

Theresa Noble Hill, OBA #19119

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE, PLI.C

100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100

Tulsa, Oklahoma 74121-1100

Telephone: (918) 582-1173
Facsimile: (918) 592-3390
-and-

Delmar R. Ehrich

Bruce Jones

Dara D. Mann

Krisann C. Kleibacker Lee

FAEGRE & BENSON LLP

2200 Wells Fargo Center

90 South Seventh Street

Minneapolis, Minnesota 55402

Telephone: {612) 766-7000

Facsimile: (612) 766-1600
ATTORNEYS FOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION, LLC
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CERTIFICATE OF SERVICE

1 certify that on the 14th day of July, 2008, I electronically transmitted the attached
document to the following ECF registrants:

W. A. Drew Edmondson, Attorney General drew_edmondson@oag.state.ok.us
Kelly Hunter Burch, Assistant Attorney General kelly burch@oag.state.ok.us

J. Trevor Hammons, Assistant Attorney General trevor_hammons@oag.state.ok.us
Tina L. Izadi, Assistant Attorney General tina_izadi@oag.state.ok.us
Daniel Lennington, Assistant Attorney General daniel.lennington@oak.ok.gov
Douglas Allen Wilson doug_wilson@riggsabney.com,
Melvin David Riggs driggs@riggsabney.com

Richard T. Garren rgarren(@riggsabney.com

Sharon K. Weaver sweaver@riggsabney.com

David P. Page dpage@riggsabney.com

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance rmance@riggsabney.com
Dorothy Sharon Gentry sgentry(@riggsabney.com

Riggs Abney

J. Randall Miller rmiller@mkblaw net

Louis W, Bullock Ibullock@bullock-blakemore.com
Michael G. Rousseau mrousscan@motleyrice.com
Jonathan D. Orent jorent@motleyrice.com

Fidelma L. Fitzpatrick ffitzpatrick@motleyrice.com
Motley Rice LLC

Elizabeth C. Ward Iward@motleyrice.com
Frederick C. Baker fhaker@motleyrice.com

William H. Narwold bnarwold@motleyrice.com

Lee M. Heath lheath@motleyrice.com
Elizabeth Claire Xidis cxidisi@motleyrice.com

Ingrid L. Moll imoll@motleyrice.com

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Janizen sjantzen@ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com

Paula M., Buchwald pbuchwald@ryanwhaley.com
Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson mhopson@sidley.com

Jay Thomas Jorgensen jjorgensen{@sidley.com

Timothy K. Webster twebster@sidley.com

Sidley Austin LLP

Robert W. George robert.george@kutakrock.com
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COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, INC.;

AND COBB-VANTRESS, INC.

R. Thomas Lay
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin
Lathrop & Gage, 1..C.

COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann
Lawrence W. Zeringue
David C .Senger
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jeriffin@lathropgage.com

rredemann(@pmrlaw net
1zeringue@pmrlaw.net
dsenger{@pmrlaw. net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders
E. Stephen Williams
Young Williams P.A.

rsanders@youngwilliams.com
steve williams@youngwilliams.com

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens
Randall E. Rose
The QOwens Law Firm, P.C.

James M. Graves
Gary V. Weeks

Paul E. Thompson, Jr.
Woody Bassett
Jennifer E. Lloyd
Bassett Law Firm
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jgraves@bassettlawfirm.com
pthompson@bassettlawfirm.com

whassett@bassettlawfirm.com
jlloyd@bassettlawfirm.com

COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod

Vicki Bronson

P. Joshua Wisley
Conner & Winters, P.C.

Bruce W. Freeman
. Richard Funk
Conner & Winters, LLLP

COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker

Leslie J. Southerland

Colin H. Tucker
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The West Law Firm

Delmar R. Ehrich dehrichi@faegre.com

Bruce Jones bjones@faegre.com
Krisann Kleibacker Lee kklee(@baegre.com
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Todd P. Walker twalker@faegre.com

Faegre & Benson LLP

COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC
Michael D. Graves mgraves(@hallestill.com

D. Kenyon Williams, Jr. kwilliams@hallestill.com
COUNSEL FOR POULTRY GROWERS

William B. Federman wfederman@aol.com
Jennifer F. Sherrill jfs@federmanlaw.com

Federman & Sherwood

Charles Moulton charles. moulton@arkansag.gov

Jim DePriest jim.depriest@arkansasag.gov

Office of the Attorney General

COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL
RESOURCES COMMISSION
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COUNSEL FOR AMICI CURIAE TEXAS FARM BUREAU, TEXAS CATTLE FEEDERS
ASSOCIATION, TEXAS PORK PRODUCERS ASSOCIATION AND TEXAS ASSOCIATION
OF DAIRYMEN

I also hereby certify that I served the attached documents by United States Postal Service, proper
postage paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert

Secretary of the Environment
State of QOklahoma

3800 North Classen

Oklahoma City, OK 73118
COUNSEL FOR PLAINTIFFS

Dustin McDaniel

Justin Allen

Office of the Attorney General of Arkansas
323 Center Street, Suite 200

Little Rock, AR 72201-2610

COUNSEL FOR THE STATE OF
ARKANSAS AND THE ARKANSAS
NATURAL RESOURCES COMMISSION

/s/ Jay T. Jorgensen
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